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FOREWORD
The National Commission on the Status of Women is a statutory body promulgated through
NCSW Ordinance 2000 mandated to serve as a watchdog and oversight body with national
authority to review policies, unjust practices and laws affecting women of Pakistan vis a vis
international commitments to gender equality and equity and formulate policy
recommendations as well as to advocate for changes in laws and policies that are not prowomen. It is authorized to make recommendations to amend, abolish or repeal such laws,
policies and customary practices which undermine and deny the fundamental rights and
dignified status to women and minorities in Pakistan.
The Women Protection Act, 2006 addresses the most controversial aspects of the Hudood
Ordinances, a group of laws that date back to 1979 and Zia-ul Huq’s rule – those pertaining
to adultery and rape, which the new bill categorises as two separate offences. While adultery
remains within the purview of Islamic law, the WPA abolishes the death penalt y and flogging
for those accused of this crime and also reverses its non-bailable status. Moreover, it also
removes the right of police to detain people suspected of having sex outside of marriage,
instead requiring a formal accusation in court. This Act was passed in 2006 by the National
Assembly to remove some of the anomalies in the infamous Hudood Ordinances that caused
havoc in women’s lives.
An exclusive review was made by NCSW to see the overall impact of the Act towards the
protection of women’s rights and to compare the situation that was there because of the Zina
Ordinance and the changes that can be attributed to the amendments made in the ordinance
through Women’s Protection Bill. This research also looked at the effectiveness of the
Women’s Protection Bill and assessed the discriminatory aspects, left over from the Hadood
Ordinance, which might have a negative consequence on women. There is an information
gap in post-PWA, 2006 as to how this amendment in Hudood Ordinances has impacted
women’s lives. It is expected that this study will fill this information gap. However, the
NCSW is stick to its earlier stand to repeal Hudood Ordinance completely. We still believe
that unless Hudood Ordinance is repealed, ultimate benefits will not accrue.
The NCSW also acknowledges the contributions made by ADB by financing these researches
on very important topics. Dr.Farzana Bari has carried out this gender review with utmost
dedication and keen interest. She struggled hard to gather the data through multiple sources to
make an assessment of the impact of WPA, 2006 on women. The commission appreciates her
efforts as well.
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1.

Background

1.
The Protection of Women Act (Criminal Laws Amendment) was passed in 2006 by
the National Assembly to remove some of the anomalies in the infamous Hudood Ordinances
that caused havoc in women’s lives. The military regime of Zia-ul-Haq promulgated Hudood
Ordinance in 1979 as part of his political project of ‘Islamization’. The Law unleashed a
reign of terror against women and minorities soon after its enforcement. The legal lacunas in
Hudood Ordinances in general and the Zina (adultery) Ordinances in particular were
massively abused through the collusion of the public and private patriarchy to regulate
societal morality and control women’s sexuality. Thousands of women were sent behind bars
under the offence of Zina Ordinance for exercising their legitimate constitutional and Islamic
right to marry with their own choice or raising voices against various forms of oppression and
injustices in their gendered social relations. The law became a tool of oppression in the hand
of those who wanted to teach lessons to women and minorities for asserting their rights and
making choices.
2.
Hudood Ordinances consisted of five Laws that included (i) Offence against Property
Ordinance 1979 (ii) Offence of Zina Ordinance 1979 (iii) Offence of Qazf (false accusation)
(iv) Prohibition Ordinance (1979), and (v) Execution of Punishment of Whipping Ordinance
1979. Islamic punishments were introduced in these Ordinances. Two levels of punishment,
Hadd and Tazir, with two separate sets of rules of evidence were prescribed. Tazir was given
in cases where there was a lack of evidence for Hadd punishment.
3.
The Hadd punishment for theft prescribes an amputation of a hand; for armed robbery
it prescribes amputation of a foot, or thirty whippings or the death penalty. Hadd for
committing Qazf and for drinking alcohol is eighty lashes. The Zina Ordinance criminalized
all forms of adultery and fornication outside the valid marriage and prescribed Hadd
punishment as given in the Quran Chapter 24, Verse 2 1. Prior to the promulgation of Hudood
Ordinances, in the Pakistan Penal Code zina was an offence against the individual and not
against the state. Extramarital sex was a crime only in the case of adultery and on the
complaint of a husband or a man under whose care the woman was. The punishment for the
crimes was five years imprisonment or a fine or both. There was no punishment prescribed
for the female co-accused in the crime of adultery. The crime of adultery was compoundable
and bailable. Zina was made liable to Hadd and stoning to death in a public place in case the
accused were muhsan and if he and she is not muhsan, then should be punished at the public
place with whipping numbering one hundred stripes. The law extended similar Hadd
punishments for the crime of rape.
4.
This research paper is not meant to give a comprehensive overview of the legal flaws
in the Hudood Ordinances, as these are well documented in the literature (Jhangir and Jilani,
1990, Khan, 2006, HRCP, 2006, Iqbal, 2006, Shirkat gah, 2004, Aurat Foundation, 2003).
The central problem with the Zina Ordinance was that it demanded the same level of proof in
cases of zina as well as zina-bil-jabr; either a confession of the commission of the offence or
the witness of at least four Muslim adult males. The male witnesses had to meet the
satisfaction of the Court as truthful and pious persons (fulfilling the condition of tazkiyah alshuhood). The level of burden of proof in the Zina Ordinance made it virtually impossible for
victims of rape to prove the crime as they were required to bring four pious male Muslim
1
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Hadd offenses are those offences for which the Quran specifies fixed punishm ents and proof of evidence.

witnesses. Thus the rape victims risked being prosecuted for adultery if their case of their
accusation of rape did not lead to the conviction of the rapists.
5.
Two of the five laws, Zina and Qazf become highly controversial because of its
frequent invocation and misuse against women. The remaining three laws in which Hadd
punishment was introduced in crimes (often committed by men) escaped public attention
because of its non-enforcement in practice.
6.
Women were frequently accused of adultery by their husbands and parents in
retaliation for defying their authority. Not only did the Law make it easier to register cases
against women, but it was extremely difficult for women to obtain bail as adultery was made
a non-bailable offense and lower courts were not allowe d to release women on bail. The High
Court had the jurisdiction to grant bail only if the male relative furnished surety bond for her
release. In 1980, the appellate jurisdiction of the High Courts in matters of Hudood laws was
transferred to a newly established Federal Shariat Court (FSC).
7.
The era of Hudood Ordinances is known for incarceration of thousands of women in
prisons. According to the Human Rights Commission Report, women aged over 70 years to
girls as young as 11 had been imprisoned on charges of zina. In the initial years, police
reports for the offence of zina showed that each year over 1500 cases were registered against
women (HRCP, 2006:10-11). Between 1980—1987, 3,399 appeals in zina cased were heard
by Shariat court (Jhangir and Jilani, 1990:79). Women in police custody were often subjected
to physical and sexual abuse. Dorothy Thomas wrote in an article in 1992 that more than 70
percent of women in police custody were subjected to rape by police officials. She wrote,
“women were kept in lock ups for days without formally registering a case against them or
producing them before the magistrate within prescribed 24 hours period. Most sexual abuse
of women detainees occurred in this period of invisibility”. The issue of rise in custodial rape
as a result of the promulgation of Hudood Ordinances remained as one of the key concerns in
the women’s rights movement in Pakistan.
8.
The injustices caused by Hudood Ordinances were evident from the fact that 95
percent of accused women who were found guilty by the trail court were subsequently
acquitted by the appellate court (Shirkat gah, 2004:2). However, by the time women were
acquitted they had already suffered from hardships of several years being in jails for crimes
they had never committed. It is worth noting that prosecution for qazf was less than 1 percent
in zina cases despite the high rate of acquittal in charges of zina. Jhangir and Jilani (1990)
wrote that only 43 Qazf appeals were filed in the FSC against 3399 cases of Zina duringte
perion of 1980-1987.
9.
The violations of human rights caused by these so called “Islamic Legislations” were
constantly pointed out by women’s rights activists and human rights organizations. This
research paper does not aim to narrate the story of the unwavering struggle of women’s rights
groups and human rights organizations who tirelessly challenged Hudood Ordinance on the
ground of its discriminatory, oppressive and un-Islamic nature. However, the fact is that it
was women rights groups and activists who tirelessly fought and gathered irrefutable
evidences on the discriminatory aspects of Hudood Ordinances against women and nonMuslims through conducting research around the country. The evidence gathered through
research proved that Hudood Ordinances were clearly in conflict with the principle of justice
and in particular had bad implication for the underprivileged sections of the society. Women
2

groups made Hudood Laws controversial and engaged themselves in lobbying and advocacy
efforts for the repeal of these draconian laws at the national and international foras. Women’s
groups sustained the movement for the repeal of Hudood laws for nearly twenty seven years.
10.
In response to the unwavering resolve of women’s groups, several successive
governments were forced to set up commissions to review Hudood Ordinances. The report of
Inquiry Commission appointed in 1997 and the National Commission on the Status of
Women in 2003 recommended the repeal of Hudood Ordinances. Both reports highlighted
the discriminatory nature of Hudood Laws. There was also international pressure on the
government, as Pakistan is a signatory to CEDAW that requires member states to bring its
domestic laws in conformity with international laws.
11.
Finally, it was essentially the larger political context of the country in 2006 which
paved the way for amendment in two of the five Hudood Ordinances. The military regime of
Musharaff desperately needed to project a liberal image internationally as the Hudood Laws
were increasingly becoming a source of embarrassment for him at international forums. This
context created the political will necessary for the amendments. In addition to these factors,
domestic pressure in the form of the women’s movement and local demand for repeal of
“black laws” reinforced the political will of the Musharraff regime.
12.
Pakistan is a classic case showing how women’s bodies are central to political
ideologies. Zia-ul-Haq tried to establish his Islamic credentials by imposing restrictions and
control over women’s bodies. On the other hand, Musharaff relaxed those restrictions and
control to soften the hard-line Islamic image of the country and prove his liberal credentials
to the world.
2.

Protection of Women Act, 2006

13.
In December 2006, the National Assembly passed the Protection of Women Act
(Criminal Laws Amendment), 2006. The reason for amendment stated in the Protection of
Women Act, 2006 is “to bring in particular the laws relating to zina and qazf in conformity
with the stated objectives of the Constitution and the injunctions of Islam.”2 The law
introduced amendments in two of the five Hudood Ordinances. Contrary to the demand of the
human rights community for the repeal of Hudood Ordinances in its totality, the PWA made
changes only in the Zina and Qazf Ordinances.
14.
The key aspects of Women’s Protection Act, 2006 that got full support from the
human rights groups related to the moving of all the provisions of Zina Ordinance (with the
exception of Hadd punishment for zina) back to Pakistan Penal Code. The procedure for
prosecution of Tazir offences of zina-bil-jabr and gang rape, like that for all other Tazir
offences under the PPC, is to be regulated by the Code of Criminal Procedure, 1898. The
offence of zina-bil-jabr was moved back to the Pakistan Penal Code (PPC). Other provisions
include those dealing with kidnapping/abducting a woman to compel her for marriage;
kidnapping/abducting in order to subject a person to unnatural lust; selling/buying persons for
the purposes of prostitution; cohabitation caused by a man deceitfully inducing a belief of
lawful marriage and; enticing or taking away or detaining a woman with criminal intent3 .
2
3
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Protection of Women (Criminal Laws Amendment) Act, 2006 pemable
Protection of Women Act, 2006

15.
Hadd punishment for rape has been repealed. Rape is made punishable with 10 to 25
years of imprisonment and death or life imprisonment in case of gang-rape. Rape victims are
not required to produce four male pious Muslims witnesses to prove the charge of rape
anymore. Furthermore, the complaint of rape will not be converted into charges of zina and
will allow convictions to be made on the basis of forensic and circumstantial evidence.
16.
The PWA, 2006 made all sexual acts of penetration against females under 16 years as
rape; marital rape was also made an offense.
17.
In view of the misuse of Zina Ordinance, the Criminal Procedural Code (Cr.P.C) has
been amended. The PWA, 2006 introduced a procedural change in reporting the cases of Zina
It requires that all complaints of zina falling under hadd to be lodged only in the Court of
Sessions along with the evidence of four pious male Muslim witnesses. The failure to prove
zina entails punishment for qazf. It is clearly stated in the statement of objects and reasons of
PWA that, “….. the conviction will follow the failure of the zina prosecution and will not be
contingent on the initiation of fresh legal proceedings”.
18.
The offence of zina liable to tazir now falls under the PPC. All complaints of zina
(taazir punishment) can only be lodged in a session court after two eyewitnesses claim under
oath to have witnessed the crime. The maximum punishment in zina liable to tazir is five
years imprisonment. The offence has been made bailable.
19.
The government at that time claimed that the amendments in Zina and Qazf
Ordinances introduced in PWA, 2006 would bring relief to women who were subjected to
relentless misuse of Zina Ordinance. However, women rights activists denounced Musharaff
regime for not repealing Hudood Ordinances. Some of them claimed that the PWA, 2006
would not bring any relief to women, rather that it would make the situation worse.
20.
There is an information gap in post-PWA, 2006 as to how this amendment in Hudood
Ordinances has impacted women’s lives. This study is commissioned by the National
Commission on the Status of Women (NCSW) to fill this information gap. The study
gathered data through multiple sources to make an assessment of the impact of PWA, 2006
on women. The amendment introduced in Hudood Ordinances 1979 by PWA, 2006 is shown
in the table below:
Table 1: Matrix showing Impact of Protection of Women Act 2006 on Hudood Ordinances 1979
The Hudood Ordinances
Punishment
Taazir
Crime
Ordinance
Hadd
PWA impact
1. The Prohibition
Dealing with or
a. Only for drinking a . For drinking alcohol No Change
(Enforcement of
using drugs or
alcohol- whipping
maximum of 3 years
Hadd) Order IV of
alcohol
numbering 80
imprisonment or lashes
1979
stripes in public
not exceeding 30
stripes or both
b. Drugs- depending on
the quantity and crimefrom 2 years to life
imprisonment with
whippings.
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Table 1: Matrix showing Impact of Protection of Women Act 2006 on Hudood Ordinances 1979
The Hudood Ordinances
Punishment
Taazir
Crime
Ordinance
Hadd
PWA impact
2. The Offences
Theft, armed
a. Theft – first
Same as was
No change.
Against Property
robbery
offence –
prescribed in the PPC
(Enforcement of
amputation of right before the
Hudood)
hand from the joint promulgation of the
Ordinance, 1979
of the wrist.
Hudood Ordinances.
b. Second offence
amputation of foot.
c. Third offence,
imprisonment for
life.
d. Armed robberysame as above
except if murder
has also been
committed death
penalty will be
awarded.
3. The Execution of For all crimes
----------No change.
the Punishment of
under the Hudood
Whipping
Ordinances.
Ordinanace, 1979
4. The Offence of
False accusation of Whipping
Imprisonment which
Slight ineffective
Qazi (Enforcement zina – a form of
numbering 80
may extend to 2 years
changes.
of Hadd) Ordinance libel.
stripes.
or with whipping not
1979
exceeding 40 stripes
including fine.
5. Offence of Zina
1. Zina.
1. Zina – hadd: 100 1. Zina- rigorous
1. Hadd
(Enforcement of
2. Zinabijabir
lashes for minors
imprisonment for a
punishment for
Hadd) Ordinance,
(rape).
and stoning to
term extending to 10
rape repealed.
1979
3. Kidnapping,
death for adult
years and 30 whipping 2. All offences
abducting or
married people.
stripes.
except Hadd
inducing women to
punishment for
compel for
2. Zinabiljabir:
2. Zinabiljabir:
zina moved to
marriage.
same as above
Imprisonment for not
PPC.
4. Kidnapping or
less than 4 and not
3. Made
abducting in order
more than 25 years and punishment for
to subject person to
whipping 30 stripes.
zina liable to
unnatural lust.
2a. Gang rape
Taazir punishable
5. Selling person
punishable with death. up to 5 years and
for purpose of
3. Life and 30 stripes.
made billable.
prostitution.
4. 25 years and fine.
4. All sexual act
6. Buying person
5. Life and 30 stripes.
of penetration
for purposes of
6. Life and 30 stripes.
against females
prostitution.
7. Imprisonment
under 16 years to
7. Cohabitation
extending to 25 years
be considered
caused by a man
and 30 stripes.
rape.
deceitfully
8. Imprisonment
5. Marital rape
extending to 7 years
inducing a belief of
becomes an
offence.
lawful marriage.
and 30 stripes.
8. Inciting or
6. Complaints of
taking away or
rape cannot be
detaining with
converted into
criminal intent a
charges of zina.
woman.
Source: Human Rights Commission of Pakistan, “State of Human Rights in 2006.”
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3.

The Objective of the Research Study

21.
The main objective of the research is to find out the impact and effectiveness of the
Women’s Protection Act, 2006 on women. The specific questions that the study aims to
explore are as follows:
What are the changes observed with reference to number of women being charged
for the rape and zina in comparison to Zina Ordinance?
What is the progress in the implementation of the Act?
What are the impediments to the implementation of the Act?
What are the key offences/crimes women in jails are charged with currently? How
many are still in jails on zina charges?
What further changes are recommended to make the legislation non
discriminatory?
4.

Research Methods and Methodology

22.
This is a scoping study meant to capture the impact and trends in the post-PWA, 2006
scenario on women’s lives. The study is the first research endeavor to asess the impact of
PWA, 2006 on women and is based on primary data. The search for the literature review on
the subject revealed that there was a paucity of research on PWA, 2006 and its impact on
women. In this respect this is a pioneer study that seeks to make a systematic research based
assessment on the impact of PWA, 2006 on women.
23.
Data was gathered on the impact of PWA, 2006 on women using multiple sources of
information. Besides reviewing the existing literature on the subject, in-depth interviews were
conducted with lawyers, police officers and jail authorities to seek their views on the impact
of PWA, 2006 on women and the issues and challenges in its enforcement. Two focus groups
discussion with session court judges were conducted. Visits to prisons were also undertaken
to interview women currently serving prison sentences, or under-trail, to find out the nature
of offences of which they were accused. These visits also served to estimate the number of
women still serving sentences under the Hudood Ordinance.
24.
The First Information Report (FIR) data of Islamabad police stations from 2003 to
2010 was gathered. The assumption is that comparison between pre and post PWA data will
reveal trends in offences registered against women in offences registered against women
which will help us to assess the impact of PWA, 2006.Three years of police station data prior
to the promulgation of PWA, 2006 and then post PWA da ta is analyzed for this purpose.
25.
The study is also based on 10 semi-structured interviews with session’s court judges
and 10 interviews with lawyers. Ten police officers and four jail officials were also
interviewed. Two jails, Adila and District Jail, were visited. Women prisoners were met and
data on women prisoners convicted and under-trial was gathered from both jail authorities
(copies are attached as annex 3).
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4.1

Difficulties and Limitation of the Study

26.
There were several hurdles encountered in completion of the research process of this
study. First of all, difficulties faced in terms of accessing police station level data that could
have provided an indication of the number and nature of FIRs registered in police stations
before and after the PWA, 2006. Police authorities refused to give us direct access to the
records of police stations. On our repeated request and because of the personal rapport with
some of the high level police officials, the data of all fourteen police stations (including one
woman police station) from 2003-2010 was provided to us. However, the way data was
compiled made it difficult to conduct an analysis. The categories of crimes in the data sheet
provided to us did not indicate whether women were accused or complainants in those
crimes. It was difficult to use that data for the analysis.
27.
Later we visited the legal branch in F-8 Markaz in Islamabad for the same purpose. It
was disappointing to find that the data was neither computerized nor gender disaggregated in
that office. The concerned officers informed us that it will take him months to compile the
information that we had asked for.
28.
The other difficulty we confronted was to hold focus group discussions with session
judges. They were not willing to discuss the issue in a group. In view of this we gave up the
idea of conducting FGDs and conducted 10 individual interviews with session court judges.
29.
Similarly, there was an extended delay in getting permission from jail authorities to
visit jails. Consequently, we managed to visit only two jails instead of the four that were
initially planned.
30.
In view of the difficulties and limitation of the data gathered, the study does not claim
to be representative. The findings of the study are more diagnostic and indicative in nature. In
conclusion, the study aims to highlight some of the issues that continue to negatively affect
the efficacy and efficiency of our criminal justice system and offer recommendations for
further improvements.
5.

Impact of PWA, 2006 on Women

31.
The key finding of the research study is that the overall impact of PWA 2006 on
women is extremely positive. The Law has effectively stopped the misuse of the Zina
Ordinance and has provided tremendous relief to women from the relentless accusation of
adultery and the abuse of power by families and state institutions (police and judiciary). With
the passage of PWA, 2006 the false accusations of zina against women is dramatically
dropped.
5.1

Radical Reduction in Charges of Zina against Women

32.
The common observation that was shared by all the respondents of the study which
included session judges, police officials, jail authorities and lawyers was that they had
witnessed a radical drop in the charges of zina against women in post-PWA 2006.
33.
The majority of them were of the view that the amendment in Cr.P.C (S 203-A) that
brought a procedural change in lodging FIR in cases of Zina had now made it quite difficult
7

to wrongly accuse people for the offence of adultery. They said that the provision in the law
requiring that only the sessions courts may take cognizance of cases of zina after receiving a
complaint along with four adult male witnesses, who had to testify for seeing the offence and
the making of the false charge in fornication as the crime in S.496 C of the PPC with a
penalty of imprisonment for a maximum term of 5 years and a fine of up to Rs.10,000 had
caused this fall in the registration of cases of zina against women.
34.
It is worth-noting that all session judges reported that they had not received even a
single complaint of zina since the promulgation of PWA, 2006. However, some of them were
of the view that PWA, 2006 has given rise to the ‘immoral’ trend of people marrying based
on their own choice. They said that in post-PWA, 2006, many couples approached them on a
daily basis reporting that they had married with their own choice in order to avoid any
allegation of zina levelled on them by members of their families.
35.
Similarly, police officials reported that they do not register zina cases anymore.
Contrary to this information, the data of 14 police stations provided by the Islamabad police
below showed that the police continued to register cases of adultery. However, there is a
downward trend in registering the cases of adultery by the police. The data below shows that
the highest numbers of cases of adultery against women were registered in 2003 whereas
after PWA, 2006, the number of case registration in the offence of adultery has increasingly
been reduced.

Year
2003
2004
2005
2006
2007
2008
2009
1st Jan-18
Aug, 2010

Table 2: Details of Gender Crimes 2003 -2010, Islamabad Capital Territory
Murdered
Kidnapping for
Adultery
Rape
Kidnapping
ransom
Male
Female
Female
Female
Female
Male
Female Male
72
6
4
17
2
5
31
61
13
6
8
3
5
47
126
50
4
1
10
2
9
57
72
20
5
13
2
8
51
106
19
3
7
3
19
54
171
18
8
2
7
4
14
72
125
103
31
13
5
7
19
107
78
21
14
5
5
37

811
178
68
6
72
28
Source: Data from all 14 Police Stations, Islamabad Capital Territory Police, 2010

116

522

36.
Police often register cases of zina against women under section 371A and 371B who
are involved in prostitution. The police station data shows a rise in the registration of
kidnapping of women against men in post-PWA, 2006. It appears that there may be a reverse
discrimination trend against men now because of PWA, 2006. In those cases where the
couples have married without the consent of their families, often legal heirs register a case of
kidnapping against men to punish them as it is extremely difficult for them to now register a
case of zina against the couples. Therefore, now it is important to take a serious note of this
trend to ensure that the law is not misused against men. Police may be bound to refer the case
of kidnapping to the civil or additional session judge instead of directly lodging the FIR in
such cases.
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37.
It was interesting to note that unlike the trend prior to the enforcement of PWA, 2006
when the majority of women in jails were under Zina Ordinance, there was only one woman
out of 27 women prisoners in Surgodha jail and 169 in Adiala jail, Rawalpindi who were
charged under section 371-B (prostitution). The jail authorities told us that women prisoners
who were sent to jail charged with zina offence did not stay in jails for longer periods of time.
They are often released on bail. That is why at the time of field research, only one woman
was found in both jails who was charged with the offence of zina.
5.2

Decreases in Female Population in Prisons

38.
The Hudood Ordinance era is marked by thousands of women languishing in jails.
The jail officials interviewed for the study were unanimous in their view that the number of
women prisoners has radically dropped because of the promulgation of PWA, 2006. They
said prior to PWA a large number of women were sent to jails in petty crimes and also in
Hudood Ordinance. Women would spend years in jail without trail. Now the situation of
women prisoners has completely changed. There is hardly any woman who comes to jail
under the Hudood Ordinance. The number of women in jail has tremendously been reduced
because of PWA, 2006.
39.
At the time of the field visit to jail, the total female population of the prison in district
Surgohdha was 27 and 129 in Adila jail, Rawalpindi. Out of 27 women prisoners in Surgohda
jail, 7 of them were convicted while 20 of them were under trail. In Adiala jail, out of 169
female prisoners, 64 of them were convicted while 65 of them were under- trail.
40.
The female population in prisons can further be reduced if the legal provision in the
law is effectively implemented that has a provision that women prisoners should be released
on bail if they had spend more than six months in jail and their cases were still under-trail.
However, in practice this provision is ignored by the jail authorities. Ninteen under-trail
women prisoners were found in Adiala and 11 in Surgodha who had spent long periods from
6 months to 3 years in prisons because of the length of the trail proceedings. Nadia Asrar who
is facing a murder charge has been in Adiala jail since 2007 and her case is still under-trail.
The delay in the administration of justice is one of the major problems in our criminal justice
system that results in over-crowding of our prisons.
41.
Another serious issue identified during jail visits was that there were some women
prisoners who should have been released on bail but they were not in a position to submit the
surety bond due to financial constraints. It was also observed that session or additional
session court judges who are expected to visit jails at least once a month to take notice of
such cases were not performing their duties. These judges have the authority to release
prisoners on their personal surety. However, it was disheartening to note that many prisoners
who could be released on bail were still in prison as they were unable to fulfill the condition
of surety bond.
5.3

Nature of Crimes

42.
At the time of the study 198 convicted and under-trail women in both Surgodha and
Rawalpindi jails were charged primarily in three crimes i.e. norcotics, murder and
kidnapping. Out of 198 women prisoners, 97 of them (49%) were charged with narcotics (S9-A, 9-B, 9-C), 37 of them (18.7%) were charged in murder cases while 13 women (6.6%)
9

were involved in cases of kidnapping for random. Whereas there was only one woman in
both jails who was charged with the offence of adultery.
43.
The nature of crimes in which women were found convicted or under-trail indicated
that many women got involved in those crimes unintentionally. It was also the common
observation of jail authorities who said that a large number of women arrested in the offence
of drug trafficking were used by men. They said at times women did not even know that they
were the carriers. In some cases women get involved in drug trafficking because of share
poverty.
Similarly for the other two offences of murder and kidnapping, women are often not
44.
the main accused. They were charges as partners in crimes. Many women from
Pukhtunkhawa were charged in kidnapping for ransom. After talking to them it was clear that
men committed the crime, they brought the kidnapped person at home and asked females of
the house to look after them. When police raided the house, they arrested women as well.
45.
In cases of murder, many accused women said that they were not involved but the
complainant party gave their names in the FIR. There was hardly any case where woman
committed a crime of murder alone. There were cases where women killed her husband with
the help of their paramour.
46.
The objective of this section is not to take an essentialist position that women do not
commit crime but to point out that greater knowledge amongst women about the law and
awareness about the consequences of crime can help women to make informed decisions.
5.4

Increase in Reporting of Rape Cases

Under Hudood Ordinance, women were reluctant to register the crime of rape because
47.
of the fear of conviction of adultery in case of the failure to provide witnesses and the
satisfactory proof that the act was forced upon them. The PWA, 2006 removes rape as a
crime from the Hudood Ordinance to PPC and makes it an offence under S-375 and 376. The
S-5-A prohibits converting a case of rape into a conviction of adultery; therefore, rape
victims are more willing to report the crime of rape to the police.
48.
It was reported by the police officials interviewed in Rawaplindi, Islamabad and
Surgodha that there were relatively more women approaching police for reporting the crime
of rape. The police station data provided by Islamabad police also shows that there were
slightly more cases of rape reported in post PWA, 2006. The data provided by women’s
police station also revealed that 10 cases were reported by women in 2009 and 4 in 2010 in
which sexual crimes were committed against them. In the absence of r eliable data provided to
us by the police, it is difficult to make any definite claim on the trend of reporting the crime
of rape, however, it was shared by a majority of respondents from the police that in their
observation the reporting of rape crime has gone up in post PWA, 2006.
49.
One of the key issues identified in terms of conviction in rape crimes relates to the
ability of the police to provide medical evidence crucial for the successful prosecution. It was
observed that neither the rape victim nor the police were fully aware of the importance of
medico-legal evidence. Women victims are often not aware of how to preserve the evidence
by not changing or washing clothes or refraining from bathing. Often the police is not
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bothered to inform the victim about the importance of preserving the evidence and medicolegal exams. While it is the responsibility of the police to ensure the timely medial
examination of the rape victim, they often delay it. We were informed by the police that at
times they send a sample for chemical examination but they took a much longer time to exam
the swap that adversely affects the result. Presently, the medical-legal system in the country is
highly unreliable. There are no standards for conducting forensic examinations of victims.
While the PWA, 2006 has made it easier for rape victims to report the crime, conviction in
rape crime is still a challenge due to a lack of efficient and effective medico-legal systems in
the country.
5.5

Fall in Custodial Violence

50.
Prior to the enforcement of PWA, 2006, women were changed in petty crimes. They
were often kept in police stations without warrant where they were frequently abused
physically and sexually by the police. Custodial rape was quite common. Now under the the
PWA, 2006, police is not allowed to keep woman in police station s for more than twenty four
hours. The police is required to present her in front of the magistrate within twenty four hours
and then send her to judicial custody. This has resulted in a fall in all forms of abuse and
custodial violence against women in police stations.
6.

Continuing Issues

6.1

Plural Legal Systems

51.
One of key issues in the criminal justice system is parallel judicial systems such as
Federal Shariat Courts (FSC) and the Shariat Appellate Bench, Special Trials Courts,
Customary practices, Frontier Crimes Regulation (F.C.R) and International Human Rights
Law functions alongside the ordinary judicial system. These parallel judicial systems create
massive confusion amongst litigants and the law enforcement agencies as all of these systems
are incorporated in the Constitution. Also there is an overlapping in the jurisdiction of FSC
and Ordinary Court especially in the matter s of Hudood Ordinances. There is no justification
for differential legal treatment of equal citizens of the country. These parallel judicial systems
have an adverse bearing on the notion of justice and human rights.
52.
It was observed that the overlapping of the judicial system gave a free hand to police
to register a case in whatever way they wished. Police register the complaint of similar
offences either under Hudood Ordinance or PPC depending on their discretion. The legal
coverage of several crimes covered by PPC as well as Hudood Ordinances has caused
tremendous contradictions and confusion. In order to meet the notion of justice and equal
protection of laws contained in article 25 (1) of the Constitution of Pakistan, it is imperative
to abolish all parallel judicial system that are currently functioning along with our ordinary
judicial system.
6.2

Patriarchal Biases in Law Enforcement Agencies

53.
It was extremely disappointing to note that the majority of respondents that we
interviewed for this study who were working for the law enforcement agencies contin ued to
think within the patriarchal paradigm. Their thinking seems to be strictly shaped by the
prevailing gender role ideology and they judge litigants especially women based on their own
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traditional standards of morality. It was observed that the masculine traditional mindset in our
judicial system is a serious structural barrier in the dispensation of justice to women. Despite
the acceptance of the discourse of gender equality at the highest level of policy making and
the national and international commitments that the government of Pakistan has made to
remove gender disparities and injustices in the socio-cultural, economic, political and legal
arenas, the institutional frameworks continue to discriminate against women.
54.
The majority of police officers and session judges were of the view that the PWA,
2006 has spread immorality in the society. They said that now-a-days, almost every day
couples came to their courts to inform them about their marriages. The PWA has made it very
easy for young people to disregard societal and family values. They are defying the authority
of their parents, eloping from home and marrying by choice without the consent of their
elders. In their view people asserting their right to marry with their own choice was a sign of
immorality and moral degradation of the society. One of the session’s judges narrated a case
to me and his feeling while hearing the case was quite telling. He said:
“I was extremely upset to see a helpless father who came to my court whose daughter
eloped and married someone with her own choice. The father wanted her to return
home because his honor was at stake in the community. The girl refused to leave with
her father. My heart was going out for the old man who was so helpless and then he
had a heart attack in my court. I rushed him to hospital. I wanted to punish that
woman for hurting her old parents but I could not do so because of the PWA, 2006
which has created so much space for people to do what they want”.
Because of gender biases at the personal level, there is not a genuine acceptance of the
55.
PWA, 2006 amongst the police and judiciary. Although all of them admitted that Hudood
Ordinance was massively misused and the PWA had brought relief to women, they still had
reservations about the Law.
56.
One of the police officers told me that in his view PWA has caused an increase in the
cases of honor killings. He said under the Hudood Ordinance people were able to punish
women if they defied them but now with the enforcement of PWA, 2006, it has become very
difficult to use legal provisions to teach lessons to women. Consequently, people resort to
killing women. In his view PWA, 2006 has caused higher incidents of honor -killing now. The
validity of this observation needs to be tested further, however, this cle arly shows that there is
a certain amount of resentment amongst some members of the police and judiciary that the
PWA, 2006 has removed all the possibilities of punishment for women whose social
behaviour is not in line with the patriarchal standards of the families and local communities.
57.
Another perception about the PWA causing a rise in women’s criminality was shared
by some of the police, judges and lawyers. They said there are more women involved in
crimes such as drug trafficking, kidnapping, theft and decoity because of the PWA, 2006.
Because there is lesser punishment for women, and easy bail so they are increasingly
indulging in such crimes.
58.
It appears that the years of efforts of the national and international NGOs to sensitize
the law enforcement agencies on gender issues and the US $350 million dollar program to
improve ‘Access to Justice’ has not achieved the desired outcomes. Gender blindness and
insensitivity in the judicial system appears to be a key structural issue for women in accessing
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justice. A more substantive approach to gender mainstreaming in the training of police and
judiciary is needed. To improve their performance, they need to be given gender responsive
checklists, standards, code of ethics and clearly verifiable and measurable gender
performance indicators in order to ensure that justice is dispensed to all citizens.
6.3

Lack of Legal Literacy

59.
Legal literacy in terms of knowing legal rights and knowledge about the law is fairly
low amongst the general public, particularly women, police and judiciary. In response to a
question about whether police officials were given any briefing on the new legislation that
were passed in the country, all of them responded negatively. When the same question was
asked from the judges, they said that they were not given any briefings on new laws however,
when the case is brought in front of them in their court then they consult the new laws.
60.
It was observed that there was not an adequate knowledge of the PWA, 2006 amongst
the police and judiciary. When asked whether they would like to be informed by their
departments on the new legislations and its procedures of implementation, all of them without
exception responded positively. They said it is important for them to know about the laws in
order to be effective in dispensing justice.
6.4

Lack of Capacity in Criminal Justice System

61.
The research study identifies the continuing issues of sluggishness and lack of
capacity in our criminal justice system to deliver speedy justice. Fr om the state of registration
of case to investigation, trail and prosecution, people suffer due to lack of professionalism
and capacity of criminal justice system. In Central Jail of Rawalpindi there ware as many
women prisoner under-trail as convicted. The delay in prosecution not only causes overcrowding of our prisons (although both prison visited, women jail did not have a problem
over over-crowding), it violates the principle of justice as well. People should not be
incarcerated until they are proven guilty. However, we met several women prisoners who had
spend many years in jail and their cases were still under-trail.
62.
It was observed that the quality of investigation especially in cases of sexual assault is
quite poor. Crime investigation wing that deals with human beings had no lady police officer
or other women professionals working there. Investigation officials are not properly trained
in standard procedure especially in dealing with victims of sexual crimes.
63.
Passage of law is important but does not guarantee the dispensation of justice if the
criminal judicial system continues to work as it is. We need to take necessary steps to reform
to make our criminal justice system more efficient and judicious.
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8.

Appendices

8.1

Appendix 1: List of Persons Interviewed

Police Officials
1. Mr. Ahsan Sadiq, AIG, Police, Islamabad
2. Ms Helena, AIG Special Branch, Women Police Station Islamabad
3. Ms. Sadaf Bisharat, SHO, Women Police Station
4. Ms. Zahida, Women Police Station Islamabad
5. Ms. Syed Sabir Ahmed, police academy
6. Asif Husain, Inspector, Sargodha
7. Mr. Hassan Raza, Legal Branch, Islambad
8. Mr. Saleem Shah, Sub-Inspector, Islamabad
9. Mr. Javeed Iqbal Khatak, SP, Islamabad
10. Mr. Rizwan Ahamed, ASI
Jail Authority
1. Mr. Shaukat Faroz, DIG, Prison, Adiala
2. Mr. Mansoor Akbar, Superintendent, Distt. Surghdah Jail
3. Ms. Samina Azmat, ASP, Adiala Jail
4. Ms. Sumreen Akram, Supreintendent, Surghodah
Session Judges
Six of them did not want their names to be mentioned.
1. Retired Justice Fakhraunisa
2. Mr. Syed Hamid Hussain, District Session Judge, Surgodha
3. Mr. Mohd Javid-ul-Hassan, Session Judge, Surgodha
4. Mr. Saleem Khan
Lawyers
1. Ms. Jameela Aslam
2. Mr. Malik Sijjad
3. Ms. Rukhsana Shah
4. Ms. Uzma Khan
5. Mr. Chaudhary Aziz
6. Mr. Aslam Khakhi
7. Mr. Khalid Ijaz
8. Mr. Mohd Abdul Wadood
9. Mr. Iyaz Latif
10. Ms. Zahida Sheikh
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8.3:

Appendix 2: Protection of Women (Criminal Laws Amendment) Act, 2006
December 1, 2006

A BILL further to amend the Pakistan Penal Code, the Code of Criminal Procedure
and other laws
WHEREAS it is necessary to provide relief and protection to women against misuse and
abuse of law and to prevent their exploitation;
AND WHEREAS Article 14 of the Constitution ensures that dignity of man and, subject to
law, the privacy of home, shall be inviolable;
AND WHEREAS Article 25 of the Constitution guarantees that there shall be no
discrimination on the basis of sex alone and that the State shall make provisions for the
protection of women;
AND WHEREAS Article 37 of the Constitution encourages promotion of social justice and
eradication of social evils;
AND WHEREAS the objective of this Bill is to bring in particular the laws relating to zina
and qazf in conformity with the stated objectives of the Constitution and the injunctions of
Islam,
AND WHEREAS it is expedient for the aforesaid objectives further to amend the Pakistan
Penal Code (Act XLV of 1860), the Code of Criminal Procedure, 1898 (Act V of 1898, the
Dissolution of Muslim Marriages Act, 1939 (VIII of 1939), the Offence of Zina
(Enforcement of Hudood) Ordinance, 1979 (VII of 1979), and the Offence of Qazf
(Enforcement of Hadd) Ordinance, 1979 (VIII of 1979) and for the purposes hereinafter
appearing,
It is hereby enacted as follows:

1.

Short title and commencement
(1) This Act may be called the Protection of Women (Cr iminal Laws Amendment) Act,
2006.
(2) It shall come into force at once.

2.

Insertion
of
new
section,
Act
XLV
of
1860
In the Pakistan Penal Code (Act XLV or 1860), hereinafter referred to as the said
"Code", after section 365A, the following new section shall be inserted, namely:365B. Kidnapping, abducting or inducing woman to compel for marriage etc.Whoever kidnaps or abducts any woman with intent that she may be compelled,
or knowing it to be likely that she will be compelled, to marry any person
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against her will, or in order that she may be forced, or seduced to illicit
intercourse, or knowing it to be likely that she will be forced or seduced to illicit
intercourse, shall be punished with imprisonment for life, and shall also he liable
to fine; and whoever by means of criminal intimidation as defined in this Code,
or of abuse of authority or any other method of compulsion, induces any woman
to go from any place with intent that she may be, or knowing that it is likely that
she will be, forced or seduced to illicit intercourse with another person shall also
be punishable as aforesaid.".
3.

Insertion
of
new
section,
Act
XLV
of
1860:
In the said Code, after section 367, the following new section shall be inserted, namely:
"367A. Kidnapping or abducting in order to subject person to unnatural lust:
Whoever kidnaps, or abducts any person in order that such person may be
subjected, or may be so disposed of as to be put in danger of being subjected,
to the unnatural lust of any person, or knowing it to be likely that such person
will be so subjected or disposed of, shall be punished with death or rigorous
imprisonment for a term which may extend to twenty-five years, and shall also
be liable to fine."

4.

Insertion
of
new
sections,
Act
XLV
of
1860
In the said Code, after section 371, the following new sections shall be inserted, namely:
"371A. Selling
person
for
purposes
of
prostitution,
etc.
Whoever sells, lets to hire, or otherwise disposes of any person with intent that
such a person shall at any time be employed or used for the purpose of
prostitution or illicit intercourse with any person or for any unlawful and
immoral purpose, or knowing it to be likely that such person shall at any time
be employed or used for any such, purpose, shall be punished with
imprisonment which may extend to twenty-five years, and shall also be liable
to fine.
Explanations:- (a) When a female is sold, let for hire, or otherwise disposed of
to a prostitute or to any person who keeps or manages a brothel, the person so
disposing of such female shall, until the contrary is proved, be presumed to
have disposed of her with the intent that she shall be used for the purpose of
prostitution.
(b) For the purposes of this section and section 371B, "illicit intercourse"
means sexual intercourse between persons not united by marriage.
371B. Buying
person
for
purposes
of
prostitution,
etc
Whoever buys, hires or otherwise obtains possession of any person with intent
that such person shall at any time be employed or used for the purpose of
prostitution or illicit intercourse with any person or for any unlawful and
immoral purpose, or knowing it to be likely that such person will at any time
be employed or used for any such purpose, shall be punished with
imprisonment which may extend to twenty-five years, and shall also be liable
to fine.
Explanation: Any prostitute or any person keeping or managing a brothel,
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who buys, hires or otherwise obtains possession of a female shall, until the
contrary is proved, be presumed to have obtained possession of such female
with the intent that she shall be used for the purpose of prostitution.".
5.

Insertion
of
new
sections,
Act
XLV
of
1860:
In the said Code, after section 374, the following new sections 375 and 376 under subheading "Rape", shall be inserted, namely:
"375. Rape:A man is said to commit rape who has sexual intercourse with a woman under
circumstances falling under any of the five following descriptions,
(i) against her will.
(ii) without her consent
(iii) with her consent, when the consent has been obtained by putting her in fear
of death or of hurt,
(iv) with her consent, when the man knows that he is not married to her and that
the consent is given because she believes that the man is another person to
whom she is or believes herself to be married; or
(v) With or without her consent when she is under sixteen years of age.
Explanation: Penetration is sufficient to constitute the sexual intercourse
necessary to the offence of rape.
376. Punishment for rape
(1) Whoever commits rape shall be punished with death or imprisonment of
either description for a term which shall not be less than ten rears or more,
than twenty-five years and shall also be liable to fine.
(2) When rape is committed by two or more persons in furtherance of common
intention of all, each of such persons shall be punished with death or
imprisonment for life.".

6.

Insertion
of
new
section,
Act
XLV
of
1860.
In the said Code, in Chapter XX, the following new section shall be inserted, namely:"493A. Cohabitation caused by a man deceitfully inducing a belief of lawful
marriage
Every man who deceitfully causes any woman who is not lawfully married to
him to believe that she is lawfully married to him and to cohabit with him in
that belief, shall be punished with rigorous imprisonment for a term which may
extend to twenty-five years and shall also he liable to fine.".
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7.

Insertion
of
new
sections,
Act
XLV
of
1860.
In the said Code, after section 496, the following new sections shall be inserted, namely:
"496A. Enticing or taking away or detaining with criminal intent a woman.
Whoever takes or entices away any woman with intent that she may have illicit
intercourse with any person, or conceals or detains with that intent any woman,
shall be punished with imprisonment of either description for a term which
may extend to seven years, and shall also be liable to fine.
496B. Fornication:
(1) A man and a woman not married to each other are said to commit
fornication if they willfully have sexual intercourse with one another.
(2) Whoever commits fornication shall be punished with imprisonment for a
term which may extend to five years and shall also be liable to fine not
exceeding ten thousand rupees.
496C. Punishment
for
false
accusation
of
fornication.
Whoever brings or levels or gives evidence of false charge of fornication
against any person, shall be punished with imprisonment for a term which may
extend to five years and shall also be liable to fine not exceeding ten thousand
rupees.
Provided that a Presiding Officer of a Court dismissing a complaint under
section 203C of the Code of Criminal Procedure, 1898 and after providing the
accused an opportunity to show cause if satisfied that an offence under this
section has been committed shall not require any further proof and shall
forthwith proceed to pass the sentence.".

8.

Insertion
of
new
sections,
Act
V
of
1898.In the Code of Criminal Procedure, 1898 (Act V of 1898), after section 203, the
hollowing new sections shall be inserted, namely:
"203A. Complaint in case of Zina.(1) No court shall take cognizance of an offence under section 5 of the
Offence of Zina (Enforcement of Hudood) Ordinance, 1979 (VII of 1919),
except on a complaint lodged in a Court of competent jurisdiction.
(2) The Presiding Officer of a Court taking cognizance of an offence on a
complaint shall at once examine, on oath, the complainant and at least four
Muslim, adult male eye-witnesses, about whom the Court is satisfied
having regard to the requirement of tazkiyah-al-shahood, that, they are
truthful persons and abstain from major sins (kabair), of the act of
penetration necessary to the offence
Provided that, if the accused is a non-Muslim, the eye-witnesses may be
non-Muslims.
Explanation: In this section "tazkiyah-al-shahood" means the mode of
inquiry adopted by a Court to satisfy itself as to the credibility of a
witness.
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(3) The substance of the examination of the complainant and the eyewitnesses shall be reduced to writing and shall be signed by the
complainant and the eye-witnesses, as the case may be, and also by the
Presiding Officer of the Court.
(4) If in the opinion of the Presiding Officer of a Court, there is sufficient
ground for proceeding, the Court shall issue summons for the personal
attendance of the accused.
(5) The Presiding Officer of a Court before whom a complaint is made or to
whom it has been transferred may dismiss the complaint, if, after
considering the statements on oath of the complainant and the four or
more eye-witnesses there is, in his judgment, no sufficient ground for
proceeding and in such case he shall record his reasons for so doing.

203B. Complaint in case of Qazf.(1) Subject to sub-section (2) of section 6 of the Offence of Qazf
(Enforcement of Hadd) Ordinance, 1979 (VIII of 1979), no Court shall
take cognizance of an offence under section 7 of the said Ordinance,
except on a complaint lodged in a Court of competent jurisdiction.
(2) The Presiding Officer of a Court taking cognizance of an offence on a
complaint shall at once examine on oath the complainant and the witnesses
as mentioned in section 6 of the Offence of Qazf (Enforcement of Hadd)
Ordinance, 1979 (VIII of 1979) of the act of Qazf necessary to the offence.
(3) The substance of the examination of the complainant and the witnesses
shall be reduced to writing and shall be signed by the complainant and the
witnesses, as the case may be, and also by the Presiding Officer of the
Court.
(4) If in the opinion of the Presiding Officer of a Court, there is sufficient
ground for proceeding the Court shall issue summons for the personal
attendance of the accused.
(5) The Presiding Officer of a Court before whom a complaint is made or to
whom it has been transferred may dismiss the complaint, if, after
considering the statements on oath of the complainant and the witnesses
there is, in his judgment, no sufficient ground for proceeding and in such
case he shall record his reasons for so doing.
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203C. Complaint in case of fornication.
(1) No court shall take cognizance of an offence under section 496A of the
Pakistan Penal Code, except on a complaint lodged in a Court of
competent Jurisdiction.
(2) The Presiding Officer of a Court taking cognizance of an offence shall at
once examine on oath the complainant and at least two eyewitnesses to the
act of fornication.
(3) The substance of the examination of the complainant and the eyewitnesses shall be reduced to writing and shall be signed by the
complainant and the witnesses, as the case may be, and also by the
Presiding Officer of the Court.
(4) If in the opinion of the Presiding Officer of a Court, there is sufficient
ground for proceeding the Court shall issue a summons for the personal
attendance of the accused:
Provided that the Presiding Officer of a Court shall not require the
accused to furnish any security except a personal bond, without sureties, to
ensure attendance before the Court in further proceedings.
(5) The Presiding Officer of a Court before whom a complaint is made or to
whom it has been transferred may dismiss the complaint, if, after
considering the statements on oath of the complainant and the witnesses
there is, in his judgment, no sufficient ground for proceeding and in such
case he shall record his reasons for so doing.
(6) Notwithstanding the foregoing provisions, or anything contained in any
other law for the time being in force no complaint under this section shall
be entertained against any person who is accused of zina under section 5
of the Offence of Zina (Enforcement of Hudood) Ordinance, 1979
(Ordinance No. VII of 1979) and against whom a complaint under section
203A of this Code is pending or has been dismissed or who has been
acquitted or against any person who is a complainant or a victim in a case
of rape, under any circumstances whatsoever.".

9.
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Amendment of Schedule II, Act V of 1898.In the Code of Criminal Procedure, 1898 (Act V of 1898), in Schedule II,
(i) after section 365A in column 1 and entries relating thereto in columns 2 to 8, the
following shall be inserted, namely:

1
2
3
4
5
6
7
8
365B Kidnapping, abducting or
DittoDitto Ditto DittoImprisonment for Ditto;
inducing woman to compel
life and fine.
for marriage etc.
(ii) after section 367 in column 1 and entries relating thereto in columns 2 to 8, the
following shall be inserted, namely:
1
2
3
4
5
6
7
8
367A Kidnapping or
Ditto Ditto Ditto DittoDeath or rigorous
Ditto;
imprisonment which may
abducting in order to
extend to twenty-five
subject person to
unnatural list.
years and fine.
(iii) after section 371 In column 1 and entries relating thereto in columns 2 to 8, the
following shall be inserted, namely:1
2
3
4
5
6
7
8
371A Selling person for Ditto DittoDitto DittoImprisonment which may Ditto;
extend to twenty-five
purposes of
prostitution, etc.
years and fine.
371B Buying person for Ditto DittoDitto DittoImprisonment which may Ditto;
extend to twenty-five
purposes of
prostitution, etc.
years and fine.
(iv) after section 374 the sub-heading "of Rape" shall be inserted;
(v)

for the existing entries relating to section 376 in columns 1 to 8, the following
shall be substituted, namely :1 2
3
4
5
6
7
8
Not
376 Rape May
Warrant Not
Death or
Court of
arrest
bailable compoundable imprisonment not Sessions;
without
less than ten years
warrant
or more than
twenty-five years
and fine.
Death or
imprisonment for
life, if the offence
committed by two
or more persons in
furtherance of
common intention.
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(vi) after section 493 in column 1 and entries relating thereto in columns 2 to 8, the
following shall be inserted, namely:1
2
3
4
5
6
7
8
May
493A Cohabitation
Warrant Not
Not
Rigorous
Ditto;
caused by a arrest
bailable. compoundable imprisonment
man
without
which may
deceitfully warrant.
extend to
twenty- five
inducing a
belief of
years and
lawful
fine.
marriage.
(vii) in section 494 in column 1, in column 3, for the word "Ditto", the words "Shall
not arrest without warrant" shall be substituted;
(viii after section 496 in column 1 and entries relating thereto in columns 2 to 8, the
)
following shall be inserted, namely :1
2
3
4
5
6
7
8
Not
496 Enticing May
Ditto
Ditto
Imprisonmen Court of
A
or taking arrest
bailable
t of either
Sessions
away or without
description or
detaining warrant
which may Magistrat
with
extend to
e of the
criminal
seven years first class;
intent a
and fine
woman
496 Fornicatio Shall Summon Bailabl Not
Imprisonmen Magistrat
B
n
not
s
e
compoundabl t which may e of the
e
arrest
extend to
first class;
without
give years
warrant
and fine not
exceeding
ten thousand
rupees
496 False
Shall Summon Bailabl Not
Imprisonmen Magistrat
C
accusation not
s
e
compoundabl t which may e of the
of
arrest
e
extend to
first class;
Fornicatio without
five years
n
warrant
and find not
.
exceeding
ten thousand
rupees.
(ix) under the heading, "OFFENCES AGAINST OTHER LAWS" after the last entry
in column 1 and entries relating thereto in columns 2 to 8, the following shall b e
inserted, namely:
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1
2
3
4
5
6
7
Section 5 Zina. Shall Summons Bailable Not
Stoning to
of
not
compoundable. death in
Ordinance
arrest
case of
VII of
without
Muhsan
1979
warrant.
and if not
Muhsan
whipping
not
exceeding
one
hundred
stripes
Section 7 Qazf. Shall Summons Bailable Not
Whipping
of
not
compoundable. numbering
Ordinance
arrest
eighty
VIII or
without
stripes.
1979
warrant.

8
Court of
Sessions;

Court of
Sessions;

10. Amendment
of
section
2,
Ordinance
VII
of
1979.In the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 (Ordinance No. VII
of 1979), in section 2:
(i) after clause (a), the following new clause (aa) shall be inserted, namely:
"(aa) "confession" means, notwithstanding any judgement of any court to the
contrary, an oral statement, explicitly admitting the commission of the
offence of zina, voluntarily made by the accused before a court of sessions
having jurisdiction in the matter or on receipt of a summons under section
203A of the Code of Criminal Procedure, 1898 (Act V of 1898)."; and
(ii) clauses (c) and (e) shall be omitted.
11. Omission
of
section
3,
Ordinance
VII
of
1979.In the Offence of Zina (Enforcement of Hudood) Ordinance 1979 (Ordinance No. VII of
1979), section 3 shall be omitted.
12. Amendment
of
section
4,
Ordinance
VII
of
1979.In the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 (Ordinance No VII of
1979), in section 4, the word "validly" and the explanation at the end of the section shall
be omitted.
12A Insertion
of
new,
section,
Ordinance
VII
of
1979:
In the Offence of Zina (Enforcement of Hudood Ordinance, 1979 (Ordinance No. VII of
.
1979), after section 5, the following new section shall be inserted, namely:"5A. No case to be converted, lodged or registered under certain provisions:-
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No complaint of zina under section 5 read with section 203A of the Code of
Criminal Procedure, 1989 and no case where an allegation of rape is made shall
at any stagy be converted into a complaint of fornication under section 496A of
the Pakistan Penal Code (Act XLV of 1860) and no complaint of fornication shall
at any stage be converted into a complaint of zina under section 5 of the Offence
of Zina (Enforcement of Hudood) Ordinance 1979 (Ordinance No. VII of 1979)
or an offence of similar nature under any other law for the time being in force.".

13. Omission of sections 6 and 7, Ordinance VII of 1979:
In the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 (Ordinance No. VII
of 1979), sections 6 and 7 shall be omitted.
14. Amendment of section 8, Ordinance VII of 1979:
In the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 (Ordinance No. VII
of 1979), in section 8,
(i) the words and comma "or zina-bil-jabr" shall be omitted; and
(ii) in the marginal note, the words "or zina- bil-jabr" shall be omitted.
15. Amendment of section 9, Ordinance VII of 1979:In the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 (Ordinance No. VII
of 1979), in section 9,
(i) the words "or zina-bil-jabr" shall be omitted;
(ii) in sub-section (2) the words "or zina-bil-jabr" shall be omitted; and
(iii) sub-sections (3) and (4) shall be omitted.
16. Omission of sections 10 to 16, 18 and 19, Ordinance VII of 1979:
In the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 (Ordinance No. VII
of 1979), sections 10 to 16 and 18 and 19 shall be omitted.
17. Amendment of section 17, Ordinance VII of 1979:In the Offence of Zina (Enforcement of Hooded) Ordinance, 1979 (Ordinance No. VII
of 1979), in section 17, the words and figure "or section 6" shall be omitted.
18. Amendment of section 20, Ordinance VII of 1979.In the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 (Ordinance No. VII
of 1979), in section 20,(i) in sub-section (1), the first proviso shall be omitted and in the second proviso, the
word "further" shall be omitted;
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(ii) sub-section (3) shall be omitted; and
(iii) sub-section (5) shall be omitted.
19. Amendment
of
section
2,
Ordinance
VIII
of
1979.In the Offence of Qazf (Enforcement of Hadd) Ordinance, 1979 (Ordnance No. VIII of
1979), for clause (a) the following shall be substituted, namely:"(a) "adult", "hadd" and "zina" have the same meaning as in the Offence of Zina
(Enforcement of Hudood) Ordinance, 1979; and".
20. Amendment
of
section
4,
Ordinance
VIII
of
1979:In the Offence of Qazf (Enforcement of Hadd) Ordnance, 1979 (Ordinance No. VIII of
1979), section 4 shall be omitted.
21. Amendment
of
section
6,
Ordinance
VIII
of
1979:In the Offence of Qazf (Enforcement of Hadd) Ordinance, 1979 (VIII of 1979), section
6, shall be renumbered as sub-section (1) thereof and after sub-section (1) renumbered
as aforesaid, the following new sub-section (2) shall be added, namely:
"(2) The Presiding Officer of a Court dismissing a complaint under section 203A of the
Code of Criminal Procedure, 1898 or acquitting an accused under section 5 of the
Offense of Zina (Enforcement of Hudood) Ordinance, 1979 (Ordinance VII of
1979), If satisfied that the offence of qazf liable to hadd has been committed, shall
not require any proof of qazf and shall proceed to pass sentence under section 7.".
22. Amendment
of
section
8,
Ordinance
VIII
of
1979.In the Offence of Qazf (Enforcement of Hadd) Ordinance, 1979 (Ordinance No. VIII of
1979), in section 8, the words, "a report made to the police or" shall be omitted.
23. Amendment of section 9, Ordinance VIII of 1979:In the Offence of Qazf (Enforcement of Hadd) Ordinance, 1979 (Ordinance No. VIII of
1979), in section 9, for sub-section (2), the following shall be substituted, namely:
"(2) In a case which, before the execution of hadd, the complainant withdraws his
allegation of qazf, or states that the accused had made a false confession or that
any of the witnesses had deposed falsely, hadd shall not be enforced.".
24. Amendment of sections 10 to 13 and 15, Ordinance VIII of 1979:In the Offence of Qazf (Enforcement of Hadd) Ordinance, 1979 (Ordinance No. VIII of
1979), sections 10 to 13 and 15 shall be omitted.
25. Amendment of section 14, Ordinance VIII of 1979.In the Offence of Qazf (Enforcement of Hadd) Ordinance, 1979 (Ordinance No. VIII of
1979), in section 14, subsections (3) and (4) shall be omitted.
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26. Omission of section 16, Ordinance VIII of 1979:
In the Offence of Qazf (Enforcement of Hand) Ordinance, 1979 (Ordinance No. VIII of
1979), section 16 shall be omitted.
27. Amendment of section 17, Ordinance VIII of 1979.In the Offence of Qazf (Enforcement of Hadd) Ordinance, 1979 (Ordinance No. VIII of
1979), in section 17,
(i) the first proviso shall be omitted;
(ii)

for the second proviso, the following shall be substituted, namely:
Provided that an offence punishable under section 7 shall be triable by a Court
of Sessions and not by or before a Magistrate authorized under section 30 of
the said Code and an appeal from an order of the Court of Sessions shall lie to
the Federal Shariat Court.".
28. Omission
of
section
19,
Ordinance
VIII
of
1979:In the Offence of Qazf (Enforcement of Hadd) Ordinance, 1979 (Ordinance No. VIII of
1979), section 19 shall be omitted.
29. Insertion of new section, Dissolution of Muslim Marriages Act, 1939 (VIII of
1939):In the Dissolution of Muslim Marriages Act, 1939 (VIII of 1939), in section 2, after
clause (vii), the following new clause shall be inserted, namely:(viia) lian
Explanation: Lian means where the husband has accused his wife of zina and
the wife does not accept the accusation as true".
STATEMENT OF OBJECTS AND REASONS
One of the avowed constitutional objectives of the Islamic Republic of Pakistan is to enable
Muslims to order their lives in the individual and collective spheres in accordance with the
teachings and requirements of Islam as laid doom in the Holy Qur'an and Sunnah.
The Constitution, accordingly, mandates that all existing laws shall be brought in conformity
with the injunctions of Islam as laid down in the Holy Qur'an and Sunnah.
The object of this Bill is to bring the laws relating to zina and qazf, in particular, in
conformity with the stated objectives of The Islamic Republic of Pakistan and the
constitutional mandate and in particular to provide relief and protection to women against
misuse and abuse of law.
The offences of zina and qazf are mentioned in the Qur'an. The two ordinances relating to
zina and qazf, however, make a number of other acts punishable in spite of the fact that the
Qur'an and Sunnah neither define these offences nor has any punishment for there been
prescribed. On no principle of qiyas can the punishments for zina and qazf or the procedure
identified for their proof can be extended to these offences.
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Any offence not mentioned in the Qur'an and Sunnah or for which punishment is not stated
therein is Ta'zir which is a subject of State legislation. It is for the State both to define such
offences and to fix punishments for these. The exercise of such authority by the State is in
consonance with Islamic norms which the State is authorized to both define and punish.
Accordingly, all these offences have been removed from the two Hudood Ordinances and
inserted in their proper places in the Pakistan Penal Code, 1860 (Act XLV of 1860)
hereinafter "PPC".
The offences listed in sections 11 to 16 of the Offence of Zina (Enforcement of Hudood)
Ordinance, 1979 (VII of 1979) hereinafter "Zina Ordinance" are Ta'zir offences. All these are
being inserted as sections 365B, 367A, 371A, 371B, 493A and 496A of the Pakistan Penal
Code, 1860 (Act XLV of 1860). Sections 12 and 13 of the Offence of Qazf (Enforcement of
Hadd) Ordinance, 1979 hereinafter 'Qazf Ordinance' are being omitted. This is being done as
the definition of qazf in section 3 of that Ordinance is wide enough to cover the qazf
committed by printing or engraving or sale of printed and engraved material.
No change is being made in the language of the statutory definition of any of these Ta'zir
offences or the punishment provided for these, save one. The punishment of whipping is
being deleted (or these Ta'zir offences. As the Qur'an and Sunnah do not provide for any
punishment with regard to these offences the State is authorized to make this change in
conformity with the Islamic concept of justice. This is in accordance with the scheme of the
PPC and the evolving standards of decency which mark the progress of a maturing society.
The Zina and Qazf Ordinances have been a subject of trenchant criticism by citizens in
general and scholars of Islam and women in particular. The criticisms are many. These
include the lumping of the offence of zina with zina-bil-jabr (rape) and subjecting both to the
same kind of proof and punishment. This has facilitated abuse. A woman who fails to prove
rape is often prosecuted for zina. The requirement of proof for the maximum punishment of
zina-bil-jabr (rape) being the same as that for zina, it has made absolutely impossible to prove
the former.
Where a prosecution for rape against a man fails but sexual activity is confirmed by medical
examination or on account of pregnancy or otherwise the woman is punished for zina not as
Hadd - four eye witnesses not being available - but as Ta'zir. Her complaint is, at times,
deemed a confession.
A penal statute must be clear and unambiguous. It must mark the boundaries between the
permitted and the prohibited with clarity. The citizens are, thus, put to notice. They can order
their life and conduct by following these bright guidelines and steer clear of trouble. The
vague definitions in thane and related laws are, therefore, either being clarified and wherever
that is not possible, omitted. The object is to protect the unwary and unsuspecting citizens
from unwittingly falling foul of penal laws.
The Zina Ordinance also defines "marriage" as a valid marriage. In rural areas, in particular,
nikahs generally and divorces particularly are not registered. It becomes difficult for a person
charged with zina to establish "valid marriage" as a defence. Non-registration has its civil
consequences. These are sufficient. failure to register a nikah or have a divorce confirmed
should not entail penal consequences. This is in consonance with the Islamic norm that Hadd
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should not be imposed whenever there is any doubt about the commission of the offence. The
misuse of the law in such cases has made it an instrument of oppression in the hands of
vengeful former husbands and other members of society.
A triple talaq is pronounced. The woman returns to her parental home. She goes through her
period of iddat. After a while the family arranges another match and she gets married. The
husband then claims that sans the confirmation of divorce by the local authorities the
marriage is not over and launches a zina prosecution. It is necessary to delete this definition
to shut this door.
There is no hadd for the offence of zina-bil-jabr (rape). It is a Ta'zir offence. The definition
and punishment of rape is, therefore, being incorporated in the PPC in sections 375 and 376
respectively. The gender neutral definition is being amended to clearly provide that rape IS
an offence committed by a man against a woman. As consent of the woman is a defence to
the charge of rape it is being provided that such consent would not be a defence if the woman
is less than 16 years of age. This accords both with the need to protect the weak, which the
Qur'an repeatedly emphasizes, and the norms of international legal obligations.
The punishment for gang rape is death. No lesser punishment is provided. The courts heating
such cases have observed that in many situations they are of the opinion that a person cannot
be acquitted while at the same time imposing the death penalty is not warranted in the fails
and circumstances of the case. The result is that they feel obliged to acquit the accused in
Stan cases. To address this concern, the lesser sentence of life imprisonment is being added
as an alternative to the death penalty.
The procedure for the prosecution of Ta'zir offences of zina- bil-jabr (rape) and gang rape,
like that for all other Ta'zir offences under the PPC, is to be regulated by the Code of
Criminal Procedure, 1898 (Act V of 1898) hereinafter "Cr. P.C.".
Lian is a form of dissolution of marriage. A woman who is accused of adultery by her
husband and denies the charge can seek dissolution of her marriage. Section 14 of the Qazf
Ordinance refers to lian and also provides a procedure for it. A form of dissolution of
marriage has no place in a penal statute. Accordingly, lian has been introduced as a ground
for divorce under the Dissolution of Muslim Marriages Act, 1939 (VIII of 1939).
The definition of zina and qazf remain the same as in the Zina and Qazf Ordinances. For both
zina and qazf the same punishments have been retained, as well.
Zina is a heinous crime that corrupts public morals and destroys the sense of modesty. The
Qur'an regards zina an offence against public morality. The requirement of four eyewitnesses
is not solely an evidentiary burden of extra-ordinary weight. It is also an assertion that if
contrary to the hadith, "Allah loves those who hide their sins", one commits an act in so
blatant a fashion that four people see it, the harm to society must be serious indeed. At the
same time, the Qur'an protects privacy, prohibits baseless assumptions and inquisition and
forbids interference in the life of others. It is for this reason that a failure to prove zina entails
punishment for qazf (false accusation of zina). The Qur'an requires the complainant to bring
four eye-witnesses to prove the accusation of zina. The complainant and the witnesses must
be conscious of the seriousness of this offence and must know that if they make a false
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accusation or cannot prove the charge beyond doubt they will be punished for qazf. The
conviction will follow the failure of the zina prosecution and will not be contingent on the
initiation of fresh legal proceedings.
The Zina Ordinance has been abused to persecute women, to settle vendettas and to deny
basic human rights and fundamental freedoms. To check such abuse both in the case of zina
and qazf the Cr. P.C. is being amended to provide that only the Court of Sessions, on a
complaint, may take cognizance of such cases. The offence has been made bailable so that
the accused do not languish in jail during trial. The police will have no authority to arrest any
one in such cases unless so directed by the Court of Sessions and such directions cannot be
issued except either to compel attendance in court or in the event of a conviction.
The primary object of all these amendments is to make zina and qazf punishable only in
accordance with the Injunctions of Islam as laid down in the Holy Qur'an and Sunnah, to
prevent exploitation, curb abuse of police powers and create a just and egalitarian society.

Source:: Scanned image of the Bill from eteraz.org - http://www.eteraz.org/story/2006/11/25/94826/058 linking
to http://www.flickr.com/photos/74623654@N00/tags/protection/. Converted to text using OCR software
ScanSoft OmniPage SE, proof-read, corrected, converted to pakistani.org xml format and converted to html
using
pakistani.org
xsl
by
Shehzaad
Nakhoda.
Thanks:: Ali Eteraz <http://www.eteraz.org> Thanks:: Umera Ali <http://pointlessconundrum.blogspot.com)>
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8.3: Appendix 2: Data of Jails
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